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Re: FEC MUR 5544 “Said No” commercial 

Dear I%. Smith: 

Missourians for Hanaway (the “camyaign”) recently received its copy of a Federal Election 
Commission (“FEC”) complaint filed by the Missouri Democratic Party regarding the 
campaign’s “Said No” commercial. By this letter, the campaign requests that the PEC dismiss 
the comphint and take no M e r  action The compIaint is legally baseless. It was a partisan 
attempt to generate adverse publicity for the campaign, as reflected by the fact that the 
Democratic Party issued a press release on the same day that the complaint was filed. A copy is 
attached. 

The campaign’s specific responses to the complaint allegations are described below. 

Summarv of the.Commercia1 

“he commercial was aired on Missouri television stations, and was paid for and created by 
the candidate committee of Representative Catherine Hanaway - Missourians for Hanaway. 
Representative Hanaway was an unsuccessfiil candidate for Missouri Secretary of State in the 
2004 election. 

In the first four seconds of the thirty second commercial, President George W. Bush is 
depicted before a crowd and says: “Catherine, Tlnnk you for your leadership and your service,” 
Representative Hanaway and President Bush are then shown shalcing hands on the platform. 
Next, Representative b a w a y  begins to speak &om the p o d i u  stating: “My name is Catherine 
Hana~ay, and you may recognize me &om my commercials. Technically, they were the 
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Governor’s commercials. Thanks to you all when the Governor asked for the third time for tax 
increases that would have totaled more than 1.2 billion dollars, we could stand up and say no and 
it stuck,” The visuals displayed as Representative Hanaway speaks alternate between 
Representative k a w y  alone at the podium and scenes fiom the State Capitol. Word messages 
describing Representative Hanaway’s achievements are overlaid on the pictwa, In die fmd 
three seconds, President Bush and Representative Hanaway are again .shown Waving to the 
crowd. The coplmercial concludes with the paid fix by infixmation and the audio statement 
“Catherine Hanaway, Secretary of State,” 

Except for the appearances by President Bush at the beginning and end ofthe commercial, 
no federal candidate is depicted or re€aenced in C‘Said No.” Mien the crowd is visible, none of 
tl* President’s cat#paiga materials (such as signs) are prominently featured or even readable. 

The Commercial was not Coordinated 

The complaint alleges that the commercial was an in-lcind contribution to the President 
because it was a coordinated communication. Under BCIRA, an expenditwe that is coordinated 
with a federal capdidate counts as an in-kind contribution to the federal candidate. 2 U.S.C. 
0 441a(a)(7)@)(i). The PEC regulations specify that a public communication is an in-kind 
contribution only if the candidate and person paying for the commdcation have engaged in 
conduct that would constitute coordination. 11 C.F.R 4 109.21. 

“Said No” was prepared solely by agents of Missourians for Hanaway. It was not 
coordinated with the President or my of his agents. Neithe r the President nor his agents 
quested or suggested the commercial, was materially involved in its preparation, or had 
substantial discllssians with anyone at Missourians for Hanamy about it. Missourians for 
k m y  did not request and was not given permission to videotape the President’s remarks or 
his appearance on the stage with Representative Hanaway. The commercial does not include any 
of the President’s campaign materials and, as fa as the campaign knows, no common vendors or 
fomer employees or independent contractors of the President’s campaign were involved in the 
preparation of the commercial. 

The complaint suggested that an advertisement is necessarily coordinated, because a 
federal candidqte is depicted in it. In support, the cornplat cited FEC Advisory Opinion No. 
2003-25. But, h that opinion, the EederaI candidate knowingly appeared in the commercial and 
followed a prearranged script. By way of contrast, “Said No” includes only candid shots ofthe 
Resident, A mere joint appearance of a federal and state candidate does not constitute “material 
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involvement” if it is not ~ O I  the purpose of preparing a public communication. 11 C,F,R. 
0 109,21(d)(2) (the candidate must be materially involved in decisions regarding the public 
communication to satis@ the conduct standard), 

Under these c k ~ c e s ,  ehe commercial was not an in-kind contribution to the President 
because there was M coordinating conduct, 

The.Co~mmercial Does not Supnort or Promote a Federd Candidate 

The complaint also alleges that Missourians for Hanawy used non-federal b d s  to 
support a federal candidate. Under BCRA, state candidates cannot k e  public 
communicatiofs that “promote” or “support” federal candidates or officeholders with non- 
federal h d s .  2 U.S.C, 85 441i(f), 6 434(f)(3)(B)(iv); 11 C.F,R, 55 100.29(~)(5), 300.71 (2004). 
The United States Supreme Court has specifically noted that this prohibition does not prevent a 
state or local candidate ccfiom advertising that he [or she] has received a federal officeholder’s 
endorsement.” McConnell v. FBC, 124 S, Ct. 619,684 (2003) Thus, the mere conveyance of a 
federal candidate’s endorsement does not constitute cLpr0m~ting9’ or “supporting” a federal 
Candidate. 

In Advisory Opinion No, 2003-25, the FEC addressed a very similar situation. A candidate 
for mayor of Evansville, Indiana wanted United States Senator Evan Bayh, D-Ind., to endorse his 
candidacy in television commercials, Senator Bayh - who yras also running for reelection in 
2004 - was the only proposed speaker in the advertisement. In the narrative text, Senator Bayh 
extolled th mayoral c~didate  and endorsed his candidacy. Images of Senator Bayh standing in 
fkont of an American flag were interspersed with images of the mayoral candidate. 

The FEC concluded that t s  advedsement did not support or promote Senator Bayli and 
could be paid for with noa-federal funds: 

“he mere identification of an individual who is a Federal candidate 
does not automatically promote, support, attack, or oppose that 
candidate. . . , Congress, in passing BCRA, specifically 
contemplated CommUIlications paid for by a State or local 
candidate and referring to a Federd candidate’s endorsement of a 
State or local candidate. One of BCRA’s principal sponsors, 
Senator Fcingold, explained that the relevant BCRA provisions 
would not prohibit “spending nonlFederal money to run 
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advertisemenu that mention that [state candidates] have been 
endorsed by a Federal candidate or say that they identify With a 
position of a named Federal candidate, so long as those 
advertisements do not support, attack, promote or oppose the 
Federal cwdate,” 148 Cong. Rcc. S2143 (daily ed. Mar. 20, 
2002). Based on the facts you have presented, the “Committed” 
advertisement falls into this category; the advertisement endorses 
the candiky of Mr. Weinzapfel for Mayor of Evansville and not 
Senator Bayh for the U.S. Senate, and does not promote, support, 
attack, or oppose any Federal candidate. 

FEC Advisorv Oa . NO. 2003-25. 

Applying the reasoning of the Supreme Court and FEC to the “Said No” commercial, it 
does not promote or support President Bush. The images of President Bush at the beginning of 
the commercial are clearly intended to show that President Bwh affirms Representative 
Hanaway. In fact, Presiwt Bush’s only statement is: “Catherine, Thank you fm your leadership 
and your service.” The closing scene of the President and Representative waving to the cxowd 
togethez visually conveys the President’s dbnation of Representative Hanaway. The 
commercial’s overall theme and all of the audio and text messages focus on Representative 
Hanaway’s achievemeats and her candidacy for Secretary of State. The advertisement does not 
contain aay visual or audio refaences to President Bush’s candidacy. 

Given that the entire commercial focwes on Representative Hanaway’s candidacy for 
Secretary of State and that President Bush’s appearances only serve the purpose of endorsing 
her, “Said No” i s  indistinguishable fiom the television commercial approved in Advisory 
Opinion No. 2003-25. The United States Supreme Court and Congregsional sponsors of BCRA 
have expressly observed that such advertisements are permissible. BCRA does not prohibit 
Missourians for Hamway &om paying for the “Said No” commercial with non-federal fmds. 

Given the Iack of w i t  to the claims in the complaint, the campJgn requests that FEC 
take no further action on the complaint. Unfartunately, campaign finance laws encourage 
poIitical operatives to file spurious complaints against their opponents to generate adverse 
publicity. Such is the m e  here, where the complaint was filed and publicized in a press release 
the Same day. Despite their lack of merit, the costs in time and money of responding to such 
Complaint3 can be significant. 

‘ I  
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The campaign apologi~es for ita delayed response, In the waning days and aftamath of 
the dection, time and resources were very limited. If you have any additional questions or 
comments, please feel free to contact me. 

RLH:cw 

cc: Charles Caisley (via emaif) 

Sincerely , 

ROBRRT L, HESS 11 
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